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PART TWO - APPEAL TO THE MINISTER MOECC UNDER SECTION 20 OF THE 
ENVIRONMENTAL PROTECTION ACT - MATTERS OTHER THAN LAW 
 
ERRORS  
 
A.  ERT Decision of Mr. Justin Duncan and Mr. Robert V. Wright Case 15-084  
 
Honourable Minister, the Association brings to your attention significant errors of fact 
contained in the ERT decision and requests that the project approval be revoked on the basis 
that the Tribunal erred in matters of fact. 
 
1.  The ERT Panel relied on non-existent mitigation measures in the REA Conditions of 
Approval to protect Blanding's Turtles 
 
Sections 74 and 325 of the ERT decision explains that the Panel relied on the mitigation 
measures for Blanding’s Turtles contained in the MOECC Conditions for the Renewable Energy 
Approval for the Amherst Island Wind Project. 

 
(74)  The Tribunal finds that its jurisdiction in relation to mitigation is constrained by the 
language of s. 145.2.1(2) of the EPA, which mandates that the Tribunal “shall consider only 
whether engaging in the renewable energy project in accordance with the renewable energy 
approval” will cause serious and irreversible harm to plant life, animal life or the natural 
environment.  Any mitigation measures required in the REA itself, or in documents 
incorporated by reference into the REA, must be considered in the Tribunal’s analysis.  On 
the other hand, if a mitigation measure is first identified and proposed in the course of the 
hearing, and it was not contained in the REA, it would be arguable that the Tribunal ought to 
ignore such measures in its analysis under s. 145.2.1(2).  Any mitigation incorporated into the 
Tribunal’s analysis below falls into the former category and has been fully considered by the 
Tribunal as a result.  

 
(325)  Additionally, the Tribunal finds that the mitigation measures incorporated as conditions 
of the REA have all but eliminated the potential for turtle mortality and have minimized the 
potential for indirect impacts to habitat during the construction phase.   The construction 
window of November 1 to March 31 for those portions of the Project closest to the coastal 
wetlands, and the window of September 1 to March 31 for the remainder of the Project, will 
ensure that construction takes place outside the period during which turtles are active outside 
of their resident wetlands.  Additionally, in the rare event that a turtle remains active during 
construction, the Tribunal is satisfied that the exclusionary fencing to be used, mostly on 
private agricultural land, will ensure that turtles are not able to access construction areas. 

 
Honourable Minister, there is no reference to Blanding’s Turtles nor are there any mitigation 
measures designed to protect Blanding's Turtles set out in the Conditions of Approval issued 
by your Ministry.  The word "turtle" does not appear in the MOECC REA Conditions of 
Approval nor does it appear in the Decision on Instrument. 
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Nor are there any mitigation measures in the REA application and the four modifications 
submitted by Windlectric Inc.  Windlectric, the Approval Holder, did not accept the presence 
of Blanding’s Turtles on Amherst Island prior to the ERT hearing. 
 
The Renewable Energy Approval Application made no mention of Blanding’s turtles.  As a 
corollary there were no mitigation measures in the supporting documents submitted by 
Windlectric Inc.  Blanding’s turtles are a “species-at-risk” under the Ontario Endangered 
Species Act. 
 
The presence of Blanding’s turtles on Amherst Island was finally given consideration at the ERT 
hearings resulting from the appeal of the REA given to Windlectric in August 2015.  The 
following paragraphs 184 and 185 are extracted from the ERT Decision, dated August 3rd, 
2016. 

 
(184) Blanding’s Turtle is an aquatic species that is listed as threatened under the ESA.  
It is undisputed that Blanding’s Turtles generally stay close to their resident wetlands 
but that occasionally, female turtles may travel great distances to lay eggs.  It is 
undisputed that adult female Blanding’s Turtles are key to the species’ survival and are 
the most vulnerable to road mortality as they travel to lay eggs. 

 
(185)  Despite early disputes amongst the parties and witnesses about the presence of 
Blanding’s Turtle, it is now undisputed that Blanding’s Turtle is present on Amherst 
Island. 

 
Despite the fact that Blanding’s turtles were absent from Windlectric’s REA application, from 
your Ministry’s REA Conditions of Approval of the application, that no mitigation measures 
were proposed by either Windlectric or MOECC in granting approval, the ERT Panel allowed 
new mitigation measures targeting Blanding's turtles to be introduced into the ERT hearings 
notwithstanding  the protocol for the ERT process and the Panel's own decision framework set 
out in paragraph 74.  
 
2.  The Construction Schedule proposed during the hearing is not contained in the REA 
Conditions of Approval, Decision on Instrument or Windlectric supporting documents 
 
Only when, during the ERT hearings, it was clear that the presence of Blanding’s turtles on the 
island was undisputed did Windlectric provide a new schedule as a mitigation measure to 
protect the endangered turtles.  Construction would be between September 2016 and mid-
April 2017, approximately the hibernation period of the Blanding’s turtles.  
 
The construction schedule limiting construction to September to March was proposed in 
testimony before the Tribunal and is not contained in the Renewable Energy Approval.  Nor is 
this schedule contained in any supporting documents submitted to MOECC by Windlectric.  
Refer to the ERT decision extract: 
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(226) Alex Tsopelas, Project Manager with the Approval Holder, explained features of 
the turbine technology to be used for the Project that are intended to prevent, detect 
and contain any oil leaks.  He also explained that the construction is to be scheduled 
between September 1, 2016 and April 15, 2017 for the majority of the turbines while 
turbines S09, S03, S11 and S36, being the turbines closest to the coastal wetlands, are 
to be constructed sometime between November 1, 2016 and April 15, 2016 in order to 
avoid impacts to turtles.  More specifically, Mr. Tsopelas explained that all access roads 
will have been built by February 2017 and turbines installed by March 2017 with 
commissioning to take place in March and April 2017.   

 
Honourable Minister, this construction schedule was not included in the REA Conditions of 
Approval or the Decision on Instrument for this project nor was it included in any supporting 
documents submitted by the Approval Holder.  The construction schedule relied upon by the 
Tribunal has no status. 
 
Indeed, shortly after the ERT issued its decision on August 3, 2016, Algonquin Power issued its 
Q2 Financial Results and noted that construction would take 12 to 18 months and that 
commercial operation would be achieved in 2018. 
 
Extract from a presentation by Algonquin Power on Q2 2016 Financial Results 
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Contrary to its decision framework set out in paragraph 74 to only consider mitigation 
measures set out in the REA Conditions of Approval or in supporting documents provided by 
the Approval Holder, the Panel erroneously relied on verbal testimony concerning a new 
construction schedule developed months after the REA was issued.  This construction schedule 
has NO status and should not have been relied upon in the decision. 
 
3.  Wildlife Mitigation measures were similarly developed and presented while the hearing was 
in progress. 
 
Once again, contrary to the decision framework set out in section 74, the Tribunal relied on 
mitigation measures for wildlife added during the hearing as an appendix dated November 15 
2015 to the Traffic Management Plan.  No such mitigation measures were set out in the REA 
Conditions of Approval or Decision on Instrument nor were they provided in any supporting 
documents provided by the Approval Holder.  The Traffic Management Plan provided to 
Loyalist Township contained no reference to Wildlife Mitigation. 
 
Summary 
 
Please understand that the ERT Decision does not require Windlectric to suspend construction 
between mid-April and September 1st this year, next year and for the life of the contract.  
Similarly, in granting a REA approval MOECC did not make it a Condition of Approval that 
construction be suspended between mid-April and September 1st this year, next year and for 
the life of the contract.  
 
Clearly, the Tribunal accepted that without mitigation there will be turtle mortality.  Wrongly 
the Tribunal presumed that the construction limit, between September 1st and mid-April, was 
part of the Conditions of Approval of the REA; this is not true.   
 
4.  The Tribunal acknowledged the presence of one type of bat on Amherst Island, agreed 
that turbines cause bat mortality in populations declining due to white nose syndrome, and 
relied on mitigation measures produced after REA approval. 
 
As noted above, the Tribunal set out its decision framework in paragraph 74 of its Decision and 
said specifically that it would rely on mitigation contained in the REA Conditions of Approval 
and supporting documents submitted by the Applicant as part of its application.  Then, as was 
done with respect to Blanding's Turtle the Tribunal relied on mitigation measures for bat 
species presented in a document dated November 20, 2015 entitled Mitigation Plan Operation 
of Amherst Island Wind Energy Project presented while the hearing was in progress months 
after the REA was issued.  
 
The Tribunal accepted that mitigation was essential and that bats subject to white noise 
syndrome will be extirpated within generations, but failed to follow its own protocol.  The only 
measures contained in the REA Conditions of Approval and supporting documents for bat 
mitigation relate to monitoring after construction and implementation of mitigation measures 
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should mortality exceed 10 bats per year on average.  The Tribunal erred in the application of 
its own process and relied on a document with no status. 
 

Since the Decision was released a recent study by the US Fish and Wildlife Service released in 

August 2016 demonstrates that mitigation measures set out in the REA are outdated and will 

not work: 

"Our data demonstrate that the shoreline areas of Lake Ontario are important for migrating 

birds and bats. We have identified behaviors that concentrate migrants along the shoreline, 

demonstrated that these behaviors occur regularly throughout the season, and established that 

migrants are flying at altitudes that place them at risk of collision with current or future wind 

energy development in the area. The importance of shoreline areas, as revealed by our study, 

highlight the need to avoid these areas as migration corridors as recommended in the 

Service’s Land-Based Wind Energy Guidelines (USFWS 2012). " 

 
As the Minister with ultimate responsibility, you have the opportunity, power and obligation to 
act in the public interest to correct these fundamental errors.  Please revoke the Windlectric 
Renewable Energy Approval.  
 
B.  LACK OF CONSIDERATION OF ALTERNATIVES 
 
Throughout the REA process for the Windlectric project the MOECC failed to consider 
alternatives to protect the health and safety of the community and the environment and to 
protect the public interest.  This is a fundamental flaw in the consideration of this project. 
 
1.  The MOECC did not require the Applicant to consider alternatives to the location of a 
cement plant by the Amherst Island Public School 
 
Firstly MOECC accepted the Applicant's assertion that a cement plant is necessary on Amherst 
Island without submission of any evidence concerning discharge time requirements for 
concrete.  All project materials and equipment will be transported by barge to Amherst Island.  
While expensive and logistically challenging no evidence was provided about consideration of 
any alternatives. 
 
Secondly, MOECC did not require the Applicant to consider alternative sites for the location of 
a cement plant in proximity to the school.  The Applicant has approximately X hectares under 
lease on the Island and chose to locate a cement plant, cementitious materials storage, a large 
laydown area for turbine parts, a maintenance building, a transformer station, a site office, fuel 
storage and all associated traffic by the Island's only school.  A turbine within 550 m of the 
school playground was removed in the fourth project modification.  In its Municipal 
Consultation Form for the project Loyalist Township staff advised that:  
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If the batching plant needed planning approval under the Planning Act, the municipality 
would analyze the various operational aspects of the plant to determine compatibility. 
In particular, the municipality would use the Ministry of Environment Land Use 
Guideline called “D6 Compatibility Between Industrial Facilities and Sensitive Land 
Uses.” In this guideline, a batching plant would likely be deemed to be a Class 3 
industry with an influence area of 1,000 metres. A Class 3 industry facility means:  
 

“A place of business for large scale manufacturing or processing characterized 
by: large physical size, outside storage of raw and finished products, large 
production volumes and continuous movement of products and employees 
during daily shift operations. It has frequent outputs of major annoyance and 
there is a high probability of fugitive emissions.”  
 

Fugitive emissions may include noise, odor, vibration and particulate such as dust. 
Typically a proponent would have to prepare various reports outlining the potential 
compatibility issues and any adverse effects and determine a mitigation strategy and 
whether this strategy could be effectively implemented or not. Such technical 
information is not provided.  
 

It is incomprehensible that MOECC did not require consideration of alternatives and would 
permit a cement plant and project infrastructure in close proximity to the school.  You may 
recall that former Premier McGuinty decided that the proposed Oakville gas plant would be 
relocated because of its proximity to a school.  Why would the Ministry inflict a cement plant, 
project infrastructure, and traffic on vulnerable schoolchildren?  Why did the Ministry change 
the rules mid-process to declare that a cement plant would now be considered part of the REA 
application whereas previousy it had been subject to a separate more stringent environmental 
approval process?  You have the power and authority to say "not on my watch". 
 
2.  The Ministry did not require the applicant to consider alternative locations for the mainland 
dock to avoid conflict with the Island ferry 
 
Over 1400 barge trips will be required to transport all materials including hazardous fuels and 
materials, vehicles, and personnel to Amherst Island.  Every trip will cross the ferry path.  It is 
inconceivable that the Ministry did not require the Applicant to consider alternative locations 
particularly as the proposed location is contaminated and approvals under the Public Lands Act 
remain outstanding since 2013.  Industrial port facilities exist at Lafarge to the west and in 
Picton but the MInistry did not require consideration of safer aternatives. 
 
3. The Ministry did not require the Applicant to rethink the design of the turbine layout to 
minimize the impact of noise and shadow flicker on the Island community. 
 
Too many turbines, too close together.  According to acoustical experts many homes will be 
subject to noise exceeding Ministry standards and some residents will be subject to shadow 
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flicker for as much as 63 hours per year.  Imagine shutting the lights on and off repeatedly for 
hours.  It's intolerable. 
 
4. The Ministry did not require the Applicant to rethink the location of turbines when the 
number was reduced from 36 to 26. 
 
The Ministry failed to seize an opportunity to reduce the impact of seven turbines surrounding 
world famous Owl Woods, to require the Applicant to use private roads on leased land to 
transport turbine parts and materials to reduce the risk of blocked roads, and to minimize the 
impact on the community. 
 
For all of these reasons and in relation to the political risk and the very real risks to public and 
environmental safety you are respectfully requested to act in the public interest and revoke 
approval of the Windlectric Renewable Energy Approval in accordance with section 20 of the 
Environmental Protection Act. 
 


